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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  122 

Governing  Body  Requirements  for 
Health  Systems  Agencies 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  These  regulations  set  forth 
proposed  amendments  to  the  regulations 
governing  the  selection,  composition  and 
responsibility  of  health  systems  agency 
(HSA)  governing  bodies.  They  are 
intended  to  implement  section  1512(b)(3) 
of  the  Public  Health  Service  Act,  as 
amended.  The  proposed  regulations 
have  been  developed  because  some  of 
the  statutory  provisions  concerning 
body  composition  and  selection  require 
elaboration  and  regulation  to  ensure 
that  they  will  be  interpreted  consistently 
with  Congressional  intent. 
date:  Comments  must  be  received  by 
March  23, 1981. 

ADDRESS:  Interested  persons  may 
submit  written  comments  and 
recommendations  on  the  proposed 
regulations  to:  Colin  C.  Rorrie,  Jr.,  Ph.  D.. 
Director,  Bureau  of  Health  Planning, 

3700  East-West  Highway,  Room  6-22, 
Hyattsville,  Maryland  20782.  All 
comments  received  in  timely  response  to 
this  document  will  be  considered  in  the 
development  of  final  regulations.  All 
materials  received  in  response  to  this 
Notice  will  be  available  for  public 
inspection  at  the  above  address 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  Homer,  Chief,  Agency 
Management  Branch,  Division  of 
Planning  Assistance  and  Assessment, 
3700  East-West  Highway,  Room  6-27, 
Hyattsville,  Maryland  20782,  (301)  436- 
6720. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Health,  with  the 
approval  of  the  Secretary  of  Health  and 
Human  Services,  proposes  to  revise 
§§  122.1  and  122.109  of  Title  42  CFR,  to 
implement  recent  amendments  to  Title 
XV  of  the  Public  Health  Service  Act 
(“The  Act”)  relating  to  the  selection 
composition,  and  responsibilities  of 
governing  bodies  of  health  systems 
agencies  (“HSAs").  In  implementing 
these  statutory  amendments,  the 
proposed  regulations  differ  in  some 
respects  from  and  are  more  extensive 
than  those  proposed  in  an  earlier  Notice 
of  Proposed  Rulemaking  pertaining  to 
the  same  subject  matter  published  on 
May  26. 1978  (43  FR  22858).  Final 


publication  of  those  earlier  proposed 
regulations  was  postponed  because 
Congressional  hearings  on  amendments 
to  the  Act  were  scheduled  to  begin  not 
long  after  the  close  of  the  comment 
period  provided  by  that  Notice.  The 
legislative  process  thus  begun 
culminated  in  the  enactment,  on  October 
4, 1979,  of  the  Health  Planning  and 
Resources  Development  Amendments  of 
1979  (Pub.  L.  96-79).  As  anticipated,  Pub. 
L.  96-79  contained  significant 
amendments  to  those  portions  of  the  Act 
relating  to  the  composition,  method  of 
selection,  and  responsibilities  of  HSA 
governing  bodies. 

In  developing  the  proposed  rules  set 
forth  below,  the  Secretary  considered, 
insofar  as  they  remain  pertient  in  light 
of  the  statutory  amendments,  comments 
received  in  response  to  the  May  26, 1978, 
NPRM.  In  addition,  the  Secretary  has 
considered  comments  and  suggestions 
offered  at  a  series  of  public  meetings 
sponsored  by  the  Health  Resources 
Administration  from  representatives  of 
State  and  local  health  planning 
agencies,  national  consumer  and 
provider  organizations,  and  business, 
labor,  and  governmental  groups,  as  well 
as  interested  individuals.  The  Secretary 
has  also  considered  written  comments 
and  suggestions  from  these  groups  and 
individuals. 

Following  is  a  discussion  of 
significant  changes  in  the  regulations 
which  would  be  made  by  the  proposed 
amendments  set  out  below. 

§  122.1(o)  Definition  of  "provider". 

The  statutory  definition  of  “provider" 
(section  1531(3)  of  the  Act)  was 
amended  by  Pub.  L.  96-79  in  several 
respects: 

(1)  “Ancillary  personnel  employed 
under  the  supervision  of  a  physician" 
has  been  added  to  the  definition. 

(2)  “Alcohol  and  drug  treatment 
facilities”  has  been  substituted  for 
"substance  abuse  treatment  facilities”  in 
connection  with  the  inclusion  in  the 
definition  of  individuals  engaged  in  the 
administration  of  health  care  facililities. 

(3)  The  term  “indirect  provider  of 
health  care"  has  been  deleted  from  the 
definition,  although  the  coverage 
previously  embodied  in  that  term  has 
not  been  changed  except  as  described  in 
paragraphs  (4)  and  (6)  below. 

(4)  Excluded  from  the  definition  are 
individuals  who  have  fiduciary  positions 
with  or  interests  in  entities  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  501(c)(3))  which 
do  not  have  as  their  primary  purpose  the 
delivery  of  health  care,  the  conduct  of 
research,  the  conduct  of  instruction  for 
health  professionals,  or  the  production 
of  drugs  or  articles  for  use  in  research  or 


instruction  in  the  provision  of  health 
care. 

(5)  The  amount  which  an  individual 
must  receive  (directly  or  through  his  or 
her  spouse)  from  a  provider  entity 
before  falling  within  the  definition  has 
been  increased  from  one-tenth  to  one- 
fifth  of  gross  annual  income. 

(6)  The  following  language  was  added 
to  section  1531(3): 

An  individual  shall  not  be  considered  a 
provider  of  health  care  solely  because  the 
individual  is  the  [sic]  member  of  the 
governing  board  of  an  entity  [engaged  in 
providing  health  care,  research  or  struction  in 
health  care,  or  producing  drugs  or  other 
articles  for  use  in  health  care). 

Perhaps  the  most  controversial  change 
in  the  definition  of  “provider”  is  the 
amendment  quoted  in  paragraph  (6) 
above.  The  quoted  provision  has  the 
clear  effect  of  excluding  from  the 
definition  an  individual  whose 
“provider”  status  prior  to  the 
amendment  derived  exclusively  from  the 
fiduciary  obligation  created  by 
membership  on  the  governing  board  of  a 
hospital  or  other  health  care-related 
entity.  Thus,  effective  one  year  from  the 
date  of  enactment  of  Pub.  L.  96-79  (Oct. 

4, 1980;  see  sec.  129,  93  Stat.  629), 
persons  who  sit  on  such  governing 
boards  and  who  do  not  otherwise  fall 
within  the  definition  of  “provider”  must 
be  considered  consumers  of  health  care 
for  purposes  of  the  Act,  including 
membership  on  HSA  governing  bodies. 
The  revision  of  §  122.1(o)  set  out  below 
reflects  this  change,  as  well  as  the  other 
amendments  to  section  1531(3)  of  the 
Act. 

§  122.  l(v)  Definition  of  "health 
maintenance  organization  ”. 

A  definition  of  HMO  has  been  added, 
in  accordance  with  section  1531(8)  of  the 
Act  as  amended. 

§  122.109(b)(1)  Consumer  composition 
requirement. 

Regulations  governing  the 
composition  of  the  consumer  majorities 
of  HSA  governing  bodies  are  set  forth  at 
42  CFR  122.109(b)(1).  The  current 
regulations  essentially  repeat  the 
applicable  statute  (section 
1512(b)(3)(C)(i)  of  the  Act)  as  it 
appeared  prior  to  its  amendment  by  Pub. 
L.  96-79,  without  elaboration.  The 
Federal  Register  Preamble  to  those 
regulations,  however,  stated  that  while 
the  provision  that  the  consumer  majority 
must  be  “broadly  representative”  of  the 
population  groups  of  the  health  service 
area  did  not  require  that  each  group  be 
represented  in  proportion  to  its 
percentage  of  the  population  in  the  area, 
the  consumer  majority  should  “roughly 
approximate,  in  its  representational 
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aspects,  the  whole  population  of  the 
health  service  area”  (41  FR 12830). 
Experience  demonstrated  that  HSAs 
interpreted  the  representation 
requirements  in  different  ways, 
producing  considerable  uncertainty.  In 
addition,  a  number  of  lawsuits  were 
filed,  challenging  the  legality  of  the 
composition  of  certain  governing  bodies 
on  the  grounds  that  various  population 
groups  (including  low  income  persons, 
women,  and  the  handicapped)  were 
underrepresented. 

In  light  of  the  difficulties  in  applying 
this  interpretation,  Congress  amended 
section  1512(b)(3)(C)(i)  to  require  that 
the  "broadly  representative”  consumer 
majority  of  the  governing  body  “include 
individuals  representing  the  principal 
social,  economic,  linguistic, 
handicapped,  and  racial  populations 
and  geographic  areas"  of  the  health 
service  area.  In  so  doing  the  Conference 
Committee  explicitly  stated  that 

*  *  *  it  was  not  the  intent  of  Congress  in 
enacting  this  provision  to  mandate  a  quota 
system  requiring  the  selection  of 
representatives  of  a  particular  category 
strictly  proportionate  to  its  representation  in 
the  population  of  the  area  *  *  *  S.  Rep.  No. 
96-309, 96th  Cong.,  1st  Sess.  (August  9, 1979), 
at  p.  64. 

Accordingly,  the  proposed  regulations 
set  out  below  provide  that  while  the 
consumer  majority  must  be  “broadly 
representative”  in  the  sense  that  it 
includes  and  may  be  expected  to 
consider  and  articulate  the  interests  of 
all  segments  of  the  population  of  its  area 
in  health  planning,  no  specific  quota  or 
percentages  of  representation  are 
required. 

Health  planning  agencies,  as 
recipients  of  Federal  financial 
assistance,  are  subject  to  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  Section  504 
of  the  Rehabilitation  Act  of  1973.  Title 
VI  prohibits  discrimination  on  the  basis 
of  race,  color,  or  national  origin;  Section 
504  prohibits  discrimination  against 
qualified  handicapped  persons  on  the 
basis  of  handicap. 

Regulations  have  been  issued  by  the 
Department  pursuant  to  these  two 
statutes  regarding  participation  on 
planning  and  advisory  bodies.  45  CFR 
80.3(b)(1)  provides  that,  “A  recipient 
under  any  program  to  which  this  part 
applies  may  not,  directly  or  through 
contractual  or  other  arrangements,  on 
ground  of  race,  color,  or  national  origin 
*  *  *  (vi)  Deny  a  person  the  opportunity 
to  participate  as  a  member  of  a  planning 
or  advisory  body  which  is  an  integral 
part  of  the  program”.  45  CFR 
84.4(b) (l)(vi)  establishes  a  similar 
requirement  with  regard  to  handicapped 
persons. 


In  monitoring  compliance  with  these 
requirements,  the  Office  for  Civil  Rights 
of  the  Department  (OCR)  reviews  the 
extent  to  which  the  demographic 
characteristics  of  the  health  service  area 
population  with  regard  to  race,  color, 
national  origin,  and  handicap,  are 
proportional  to  the  demographic 
characteristics  of  the  governing  body  or 
advisory  committee.  The  absence  of 
proportional  representation  does  not 
establish  a  violation  of  either  Title  VI  or 
Section  504.  However,  when  the  groups 
protected  by  these  statutes  are  not 
proportionately  represented,  OCR  may 
investigate  whether  discriminatory 
selection  procedures  or  criteria  have 
been  used. 

The  Secretary  notes  that  certain 
groups  have  tended  to  be 
underrepresented  on  HSA  governing 
bodies.  These  are:  low  and  middle 
economic  groups;  women;  persons  age 
65  and  over,  and  the  handicapped.  The 
proposed  regulations  specify  that  these 
groups  must  be  represented  on  the 
consumer  majority  of  the  governing 
body. 

The  regulations  would  further  require 
representation  of  each  identifiable  racial 
or  linguistic  population  group  which 
constitutes  at  least  10  percent  of  the 
population  of  the  area.  The  10  percent 
minimum  population  percentage  is 
consistent  with  the  guideline  previously 
suggested  by  the  Bureau  of  Health 
Planning  for  translation  of  summaries  or 
relevant  portions  of  Health  Systems 
Plans  and  Annual  Implementation  Plans 
into  a  language  other  than  English.  See 
the  Bureau  of  Health  Planning’s  Program 
policy  Notice  79-05,  Guidance  for  the 
Development  of  Health  Systems  Plans 
and  Annual  Implementation  Plans.  An 
HSA  may,  at  its  discretion,  adopt  a 
lower  percentage  for  purposes  of 
identifying  “principal”  population 
groups  for  representation  on  the 
governing  body. 

Proposed  §  122.109(b)(l)(i)(B)  requires, 
governing  body  representation  of  lower, 
middle,  and  upper  income  economic 
groups.  For  purposes  of  reviewing 
governing  body  composition,  the 
Department  has  defined  “lower  income” 
as  family  income  under  $10,000,  “middle 
income”  as  family  income  between 
$10,000  and  $24,999,  and  “upper  income” 
as  family  income  greater  than  $25,000. 
The  Secretary  recognizes  that  these 
ranges  do  not  reflect  changes  in  income 
as  a  result  of  inflation,  nor  do  they  allow 
for  regional  variations  in  income;  and 
therefore  invites  suggestions  on 
alternative  methods  of  establishing 
income  ranges. 

Proposed  §  122.109(b)(l)(i)(E)  defines 
the  term  “handicapped”  to  have  the 
same  meaning  as  in  section  504  of  the 


Rehabilitation  Act  of  1973.  It  should  be 
noted  that  the  Secretary  does  not 
construe  the  language  of  the  statute  to 
require  separate  representation  of 
various  groups  or  categories  of 
handicapped  persons,  but  only  that  the 
handicapped  population  of  the  area  in 
general  be  represented. 

The  proposed  regulations  reflect  the 
deletion  by  Pub.  L  96-79  of  the 
requirement  that  to  be  considered  a 
consumer  an  individual  cannot  have 
been  a  provider  within  the  twelve 
months  preceding  his  or  her 
appointment  to  the  governing  body. 

Finally,  proposed  §  122.109(b)(l)(ii) 
provides,  in  accordance  with  the 
specific  statement  of  intention  of  the 
Conference  Committee,  that,  in  order  to 
be  considered  a  representative  of  a 
population  group,  an  individual  must 
either  be  a  member  of  that  group  or  be 
selected  by  an  organization  composed 
primarily  of  members  of  that  group.  See 
S.  Rep.  No.  96-309,  at  p.  64. 

§  122.109(b)(2)  Provider  composition 
requirements. 

The  proposed  regulations  reflect  a 
number  of  amendments  to  the  statutory 
provision  (section  1512(b)(3)(C)(ii)) 
pertaining  to  membership  of  providers 
on  HSA  governing  bodies,  as  follows: 

Providers  who  have  their  principal 
place  of  business  in  the  health  service 
area  are  now  eligible  for  membership  in 
addition  to  those  who  reside  in  the  area. 
The  regulations  propose,  as  a  matter  of 
fairness,  to  require  that  a  provider  who 
fives  in  one  area  and  works  in  another 
be  permitted  to  serve  on  the  governing 
body  of  either  HSA  but  not  both  HSAs. 
See  §  122.109(d)(6). 

Representatives  of  podiatrists, 
physician  assistants,  and  rehabilitation 
facilities  have  been  added. 

A  new  required  category,  entitled 
"other  providers  of  health  care”,  has 
been  added.  According  to  the  legislative 
history  (see  S.  Rep.  No.  96-96,  at  p.  62), 
“other  providers”  include,  for  example, 
nurses’  aides  and  outreach  workers.  See 
§  122.109(b)(2)(vi). 

In  accordance  with  amendments 
made  by  Pub.  L  96-79,  the  proportion  of 
provider  governing  body  members  who 
must  be  direct  providers  of  health  care 
(as  described  in  section  1531(3)  of  the 
Act)  has  been  increased  to  one-half  from 
one-third,  and  a  requirement  has  been 
added  that  at  least  one  of  the  direct 
providers  must  be  engaged  in  the 
administration  of  a  hospital. 

§  122.109(b)(3)  Miscellaneous 
composition  requirements. 

The  pertinent  statute  (section 
1512(b)(3)(C)(iii))  has  been  amended  in 
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several  respects  which  are  reflected  in 
the  proposed  regulations: 

The  governing  body  membership  must 
include  (either  through  consumer  or 
provider  members)  public  elected 
officials  and  other  representatives  of 
“units  of  general  purpose  local 
government”  (formerly  “governmental 
authorities”)  in  the  health  service  area. 
The  proposed  regulations,  following  the 
clear  grammatical  construction  of  thi3 
provision,  require  membership  of  a  least 
one  public  elected  official  and  at  least 
one  representative  of  units  of  general 
purpose  local  government.  The  statute 
also  was  amended  to  require  that,  “to  be 
considered  a  representative  of  a  unit  of 
general  purpose  local  government,”  an 
individual  “must  be  appointed  by  such 
unit  or  a  combination  thereof;”  and  to 
provide  that  in  the  case  of  “a  State 
which  is  comprised  of  a  single  health 
service  area,”  the  government  of  the 
State  shall  be  deemed  a  unit  of  general 
purpose  local  government. 

The  statute  previously  required 
inclusion  on  the  governing  body  of  a 
percentage  of  residents  of 
nonmetropolitan  areas  "equal  to”  the 
percentage  of  nonmetropolitan  residents 
in  the  area’s  population.  As  amended, 
the  language  reads  “at  least  equal  to”. 
Thus,  the  percentage  of  nonmetropolitan 
residents  on  the  governing  body  may 
exceed  their  proportionate  share  of  the 
population  of  the  area.  See  proposed 
§  122.109  [b)(3)(iii). 

The  amended  statute  requires  that  the 
governing  body  “include  (through 
consumer  and  provider  members) 
individuals  who  are  knowledgeable 
about  mental  health  services.”  The 
Bureau  will  be  issuing  guidance  on 
determining  who  may  be  considered  to 
be  “knowledgeable."  The  Secretary 
notes,  however,  that  the  term  is  not 
intended  to  exclude  the  appointment  of 
consumers  who  are  or  have  been  mental 
health  service  beneficiaries.  Section 
122.109(b)(3)(iv)  of  the  proposed 
regulations,  which  reflects  that  new 
requirement,  specifies  that  the 
requirement  of  a  consumer  member 
“knowledgeable  about  mental  health 
services”  and  the  requirement  of 
consumer  representation  of  the 
handicapped  cannot  both  be  satisfied  by 
the  designation  of  a  single  individual  to 
serve  in  both  capacities.  While  the 
definition  of  “handicapped"  in  section 
504  of  the  Rehabilitation  Act  of  1973 
includes  the  physically  and  mentally 
handicapped,  so  that  a  representative  of 
the  handicapped  may  in  fact  be 
knowledgeable  about  mental  health 
services,  it  is  the  Secretary’s  judgment 
that  these  two  new  consumer 
representation  requirements  will  not 


adequately  be  satisfied  unless  separate 
individuals  are  selected  and  designated 
to  articulate  the  concerns  of  each  of  the 
two  categories  of  consumers. 

Section  122.109(b)(3)(v)  has  been 
amended  to  reflect  the  new  statutory 
requirement  that  the  Veterans 
Administration  representative  be  a  non¬ 
voting  ex-officio  member  of  the 
governing  body  and  executive 
committee.  The  Secretary  wishes  to 
emphasize,  however,  that  when  the  V.A. 
representative  serves  on  a  committee  or 
advisory  group,  he  or  she  may,  at  the 
option  of  the  HSA,  be  considered  a  full 
voting  member  of  the  committee  or 
advisory  group. 

Section  1512(b)(3)(C)(iii)(V)  of  the  Act 
provides  that  if  an  HSA  “serves  an  area 
in  which  there  is  located”  one  or  more 
HMOs,  the  governing  body  must  include 
at  least  one  member  “who  is 
representative  of  such  organizations.” 
Proposed  §  122.109(b)(3)(vi)  would 
implement  this  requirement  by  requiring 
an  HMO  representative  (1)  if  at  least 
one  HMO  has  more  enrollees  residing  in 
the  area  than  in  any  other  health  service 
area,  or  (2)  if  any  HMO  has  a  health 
service  delivery  facility  located  in  the 
area,  or  (3)  if  a  substantial  number  of 
area  residents  are  enrollees  of  an  HMO. 
HMOs  which  provide  basic  health 
services  through  an  individual  practice 
association  (IFA)  frequently  provide 
these  services  by  individual 
practitioners  in  their  private  offices.  The 
Secretary  notes  that  although  these 
offices  may  not  be  “health  service 
delivery  facilities"  and  hence  do  not 
require  representation  under  proposed 
§  122.109(b)(3)(vi)(B),  an  HMO 
designated  as  an  IPA  (as  well  as  any 
other  HMO  as  defined  in  section  1531(6) 
of  the  Act)  do  cause  there  to  be  a 
requirement  for  HMO  representation  on 
the  governing  body  of  the  HSA  in  the 
health  service  area  in  which  the  largest 
number  of  enrollees  of  the  HMO  reside. 
The  Secretary  requests  comments  on 
whether  a  percentage  should  be 
specified  to  determine  whether  a 
substantial  number  of  area  residents  are 
enrollees  of  an  HMO,  and  if  so,  what 
that  percentage  should  be.  It  should  also 
be  noted  that  the  requirement  for  HMO 
representation  is  no  longer  limited  to 
HMOs  which  are  Federally  qualified 
under  Title  XIII  of  the  Public  Health 
Service  Act. 

§  122.109(d)  Selection  of  members. 

Pub.  L.  96-79  amended  the  Act  by 
adding  a  new  section  1512(b)(3)(D). 
establishing  requirements  for  the  < 
procees  of  selecting  governing  body 
members.  In  general,  the  new  provision 
requires  that  each  HSA  establish,  make 
public,  and  report  to  the  Secretary  a 


process  which  is  designed  to  assure  that 
the  membership  requirements  are 
satisfied,  that  there  is  “the  opportunity 
for  broad  participation  in  such  process 
by  the  residents”  of  the  area  and  that 
“the  participation  of  such  residents  will 
be  encouraged  and  facilitated.”  The 
process  must  also  “prohibit  the  selection 
of  more  than  one-half  of  the  members  of 
[the  governing]  body  by  members  of 
such  body.”  The  Secretary  notes  that 
there  are  a  variety  of  selection  methods 
that  agencies  may  adopt  which  would 
satisfy  these  requirements.  (See  the 
Bureau's  Program  Information  Letter  BO¬ 
SS,  Guidance  on  Governing  Body 
Selection  Processes,  for  descriptions  of 
some  of  the  methods.)  The  Secretary 
also  proposes’ to  require  that  agencies 
must  allow  for  public  participation  and 
comment  in  the  development  of  the 
selection  process.  The  Secretary 
suggests  that  an  agnecy,  when 
developing  its  selection  process, 
circulate  drafts  of  the  proposed  process 
and  hold  a  public  meeting  to  obtain 
comments  on  it.  The  Secretary  calls 
attention  to  the  following  features  of  the 
proposed  regulations  implementing 
these  new  requirements. 

Section  122.109(d)(2)(i)  specifies  that 
the  process  must  provide  for  the 
selection  of  at  least  one-half  of  the 
members  of  the  governing  body  by  other 
than  the  existing  governing  body.  This 
requirement  would  apply  to  the  total 
membership  of  the  governing  body  and 
to  the  annual  turnover  in  governing 
body  members. 

Section  122.109(d)(2)(ii)  specifies  that 
the  process  must  provide  for  the 
selection  of  at  least  one-half  of  the 
consumer  members  and  one-half  the 
provider  members  of  the  governing  body 
by  other  than  the  existing  governing 
body.  This  requirement  would  apply  to 
the  total  membership  of  the  governing 
body  but  not  necessarily  to  the  annual 
turnover  in  governing  body  members. 

Section  122.109(d)(7)  repeats  another 
provision  of  section  1512(b)(3)(D),  which 
states  that  subarea  advisory  councils 
(SACs)  may  select  members  of  the 
governing  body  only  if  the  SACs 
themselves  are  selected  in  accordance 
with  that  section.  One  effect  of  this 
provision  is  to  prohibit  the  selection  of 
any  governing  body  members  by  a  SAC 
a  majority  of  whose  members  are 
chosen  by  the  governing  body. 

Proposed  §  122.109(d)(3)  would 
require  that  selection  processes  which 
involve  an  election  open  to  the  general 
public  (1)  must  ensure  that  the  election 
will  be  conducted  fairly  and  (2)  must 
ensure  that  only  consumers  will  vote  for 
consumers  and  only  providers  will  vote 
for  providers.  The  Secretary  recognizes 
that  this  requirement  may  present 
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practical  problems  in  administering 
elections,  and  specifically  seeks 
comment  on  potential  problems  and  on 
the  requirement.  Provisions  for  fairness 
may  include  such  procedures  as  having 
a  neutral  observer  and  using  secret 
ballots  and  registration.  Elections  must 
be  held  in  such  manner  as  to  be 
reasonably  accessible  to  all  persons 
eligible  to  vote.  Under  proposed 
§  122.109(d)(4),  processes  which  involve 
selection  by  local  elected  or  other 
officials  must  also  encourage  and 
facilitate  broad  participation  by 
residents  of  the  area. 

Proposed  §  122.109(d)(5)  would 
required  that  if  an  HSA  is  a  membership 
corporation  (or  association)  whose 
governing  body  members  are  selected 
solely  from  among  the  membership,  the 
membership  is  required  to  be  unlimited 
and  open  to  all  residents  of  the  area,  at 
no  more  than  a  nominal  membership  fee. 
The  Secretary  expects  this  membership 
fee  to  be  low  enough  to  ensure  that  area 
residents  will  not  be  denied  membership 
solely  because  of  inability  to  pay.  In  any 
case  where  the  corporation  selects 
governing  body  members,  if  consumers 
do  not  comprise  a  majority  of  the 
membership,  either  (1)  the  membership 
must  appoint  a  committee  with  a 
consumer  majority  to  select  governing 
body  members,  or  (2)  the  process  must 
provide  that  only  consumers  may  select 
consumers  and  only  providers  may 
select  providers  to  serve  on  the 
governing  body,  or  (3)  the  agency  must 
provide  another  method  approved  by 
the  Secretary  to  ensure  that  consumers 
will  cast  a  majority  of  the  votes  in  the 
selection  of  governing  body  members. 

The  Secretary  is  concerned  that  in  the 
past  agencies  have  allowed  vacancies  to 
exist  on  boards  for  unnecessarily  long 
periods  of  time.  For  that  reason,  the 
proposed  regulations  (§  122.109(d)(9)) 
require  each  agency  to  adopt  a  process 
for  the  expeditious  filling  of  vacancies. 
For  those  agencies  whose  selection 
process  includes  appointments  by 
officials  or  groups  other  than  the 
governing  body,  the  process  must 
specify  the  maximum  length  of  time 
available  to  make  the  appointment 
following  a  vacancy,  and  the  procedure 
the  agency  will  follow  if  the  position 
remains  vacant  beyond  that  time. 

Finally,  proposed  §  122.109(d)(10) 
would  require  that  selection  processes 
include  provisions  for  challenging 
whether  the  agency  has  followed  its 
adopted  procedures  in  the  selection  of 
any  member. 

§  122.109(e)  Responsibilities  and 
authority. 

The  proposed  regulations  reflect  a 
number  of  changes  in  section 


1512(b)(3)(B)  of  the  Act  as  it  relates  to 
the  relationship  in  a  public  HSA 
between  the  public  regional  planning 
body  of  unit  of  general  purpose  local 
government  and  its  separate  governing 
body  for  health  planning.  The  statutory 
amendments  negate,  with  certain  limited 
exceptions,  the  effect  of  the  decision  in 
Montgomery  County,  Md.  v.  Calif ano, 

599  F.2d  1048  (4th  Cir.  1979),  aff'g  449  F. 
Supp.  1230(D.Md.  1978).  In  that  case,  the 
court  held  invalid  that  portion  of  the 
current  regulations  which  states  that  the 
governing  body  for  health  planning  of  a 
public  HSA  must  have  "the  sole, 
undivided  authority  to  act  for  the 
agency"  in  performing  the  HSA’s  health 
planning  functions;  and  held  that  the 
Secretary  was  without  authority  under 
the  statue  to  deprive  a  regional  planning 
body  or  unit  of  local  government  of  its 
authority  to  control"  the  governing  body 
for  health  planning  in  the  performance 
of  those  functions.  449  F.  Supp.  1230. 
1241. 

The  amendments  to  section 
1512(b)(3)(B)  remove  any  doubt  as  to  the 
exclusivity  of  the  responsibility  of  the 
governing  body  for  health  planning  of  a 
public  HSA  for  the  performance  of  the 
HSA’s  health  planning  functions.  The 
amendments  do,  however,  provide  for 
the  following  exceptions: 

(1)  The  public  body  is  responsible  for 
the  establishment  of  personnel  rules  and 
practices  for  the  staff  of  the  agency  and 
for  the  agency’s  budget,  unless  it 
specifically  authorizes  the  governing 
body  for  health  planning  to  perform 
those  functions.  Section 
1512(b)(3)(B)(i)(I)  of  the  Act  as  amended. 

(2)  The  four  HSAs  which  units  of 
general  purpose  local  government 
whose  designation  agreements  were  in 
effect  on  January  1, 1979  (those  serving 
Montgomery  County,  Md.,  the  City  of 
Chicago,  Santa  Clara  County,  Cal.,  and 
the  Navajo  Nation)  are  authorized  to 
review  and  approve  the  health  systems 
plan  and  annual  implementation  plan 
for  their  respective  jurisdiction.  Section 
110(e)(2)(B)  of  Pub.  L.  96-79;  93  Stat  604. 

(3)  With  respect  to  all  public  HSAs 
other  than  the  four  listed  in  (2)  above, 
the  public  body  must  be  given  a 
reasonable  opportunity  to  comment  on 
the  health  systems  plan  and  annual 
implementation  plan  proposed  by  the 
government  body  for  health  planning, 
and  to  propose  revisions  in  them. 
Section  1512(b)(3)(B)(ii)  of  the  Act. 

In  addition,  the  Secretary  notes  that 
proposed  §  122.109(a)(1)  would  require 
that  the  public  body  appoint  the 
members  of  the  governing  body  for 
health  planning.  Section  1512(b)(3)(A)  of 
the  Act  as  amended. 

The  regulations  set  out  below  reflect 
these  statutory  changes 


§  122.109(f)  Meetings  and  conduct  of 
business 

Section  1512(b)(3)(B)(viii)  of  the  Act 
was  amended  by  Pub.  L.  96-79  (1)  to  ' 
permit  an  HSA  to  close  to  the  public 
that  part  of  any  meeting  at  which 
information  will  be  disclosed  relating  to 
the  HSA’s  participation  in  a  judicial 
proceeding,  or  to  the  performance  or 
remuneration  of  an  employee  where 
such  disclosure  would  constitute  a 
“clearly  unwarranted  invasion  of  the 
personal  privacy”  of  the  employee;  and 
(2)  to  withhold  from  the  public  records 
and  data  pertaining  to  the  same 
subjects.  Paragraphs  (3)  and  (4)  of 
§  122.109(f)  include  these  changes.  All 
other  meetings  to  conduct  the  business 
of  the  agency  must  still  be  held  in  public 
upon  adequate  notice  to  the  public,  and 
all  other  records  and  data  must  still  be 
made  available,  upon  request,  to  the 
public.  Similar  requirements  apply  to 
meetings  of  an  executive  committee  and 
of  any  committee,  subcommittee  or 
advisory  group  appointed  by  the 
governing  body  or  executive  committee. 

Section  1512(b)(3)(B)(viii)  of  the  Act 
(and  §  122.109(f)(2)  of  the  proposed 
regulations)  specifies  that  a  governing 
body  (and  executive  committee  (if  any)) 
shall  act  only  by  vote  of  a  majority  of  its 
members  present  and  voting  at  a 
meeting  called  upon  adequate  notice  to 
all  its  members  and  at  which  a  quorum 
is  in  attendance.  Although  under  this 
provision  a  quorum  is  required  to  be  in 
attendance  only  when  meetings  of  the 
governing  body  (or  executive 
committee)  are  brought  to  order,  the 
Secretary  strongly  encourages  agencies 
to  conduct  all  business,  particularly 
votes  for  the  purpose  of  adopting  plans 
and  making  certificate  of  need 
recommendations,  in  the  presence  of 
quorum. 

Paragraph  (5)  of  §  122.109(f)  has  been 
revised  to  reflect  the  amendment  to 
section  1512(b)(3)(B)(vi)  of  the  Act  that 
requires  HSAs  to  reimburse  or,  when 
appropriate,  to  make  advances  to, 
governing  body  members  for  their 
“reasonable  costs”  in  performing  HSA 
duties  and  functions  in  addition  to 
attendance  at  governing  body  meetings. 
The  paragraph  has  also  been  amended 
to  specify  that  “reasonable  costs” 
includes  expenses  for  travel  meals,  and 
child  care  and  may,  at  the  option  of  the 
HSA,  include  wages  lost  by  low-income 
members  in  the  performance  of  HSA 
duties  and  functions. 

§  122.109(g)(1)  Executive  committee 

The  statute  (section  1512(b)(3)(A)) 
provides  that  an  HSA  governing  body 
with  more  than  30  members  must 
establish  an  executive  committee  of  not 
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less  than  10  nor  more  than  30  (formerly, 
not  more  than  25)  members,  which  must 
meet  the  composition  requirements 
applicable  to  governing  bodies  and  to 
which  must  be  delegated  the  authority 
to  take  such  action  (other  than 
establishment  and  revision  of  Health 
Systems  Plans  and  Annual 
Implementation  Plans)  as  the  governing 
body  is  authorized  to  take.  The 
proposed  regulations  repeat  this 
statutory  requirement,  and  provide  that 
an  executive  committee  may  not  be 
delegated  the  authority  to  amend  the 
HSA  articles  of  incorporation  or  bylaws. 
See  proposed  §122.109(g)(l)(i). 
Additionally,  the  proposed  regulations 
provide  that  a  governing  body  of  30  or 
less  members  may,  if  it  wishes,  also 
appoint  an  executive  committee  to  assist 
in  the  efficient  operation  of  the  agency. 
See  proposed  §  122.109(g)(1)(h).  Any 
such  executive  committee  must  have  not 
less  than  10  members  and  may  be 
delegated  authority  within  the  limits 
applicable  to  executive  committees 
appointed  by  over-30  governing  bodies. 

It  it  is  delegated  such  authority,  it  must 
meet  the  composition  requirements 
applicable  to  governing  bodies. 

The  proposed  regulations  also  make 
clear  that  a  governing  body  itself  may 
perform  any  function  or  activity  the 
authority  for  which  it  has  delegated  to 
;*n  executive  committee. 

Section  122.109(g)(l)(iv),  pertaining  to 
fhe  selection  of  executive  committee 
members  by  the  governing  body, 
requires  that  either  (1)  consumer 
members  of  the  executive  committee 
must  be  selected  only  by  consumer 
members  of  the  governing  body,  and 
provider  members  of  the  committee  by 
provider  members  of  the  governing 
body,  or  (2)  a  majority  of  persons 
present  and  eligible  to  vote  for  both 
consumer  and  provider  members  of  the 
committee  must  be  consumers.  The 
Secretary  believes  that  these  options 
will  effectively  protect  the  interests  of 
consumers  in  the  selection  of  the 
executive  committee  membership  while 
allowing  each  HSA  the  flexibility  to 
choose  the  selection  method  that  best 
serves  its  needs. 

§  122.109(g)(2)  Committees, 
subcommittees,  and  advisory  groups 

Section  1512(b)(3)(C)(vi)  was 
amended  by  Pub.  L.  96-79  to  require  that 
any  subcommittee  or  advisory  group 
appointed  by  the  governing  body  or 
executive  committee  must  have  a 
majority  of  consumers,  and  to  delete  the 
words  “of  its  members”  after 
“subcommmittee.”  The  proposed  . 
regulations  reflect  these  changes. 


§  122.109(h)  Data  and  information 

The  Office  of  Management  and  Budget 
clearance  number  assigned  to  the  data 
and  information  requirements  in  this 
section  is  68-S1656. 

Effective  Dates 

Section  129  of  Pub.  L.  96-79  (93  Stat. 
629-30)  provides  in  pertinent  part  that 
the  amendments  to  the  Act  made  by 
Pub.  L.  96-79  reflected  in  the  proposed 
regulations  set  out  below  shall  take 
effect  on  October  4, 1980,  except  that  on 
and  after  October  4, 1979. 

(1)  the  changes  in  the  membership  of  the 
health  systems  agencies  *  *  *  required  by 
amendments  to  sections  1512  *  *  *  and  1531 
[of  the  Public  Health  Service  Act)  shall  be 
implemented  through  selections  of  members 
to  fill  vacancies  occurring  after  such  date, 
[and] 

(2)  a  health  systems  agency  *  *  *  may 
make  the  organizational  and  related  changes 
required  by  the  amendments  to  sections  1521 
*  *  *  and  1531  of  the  Public  Health  Service 
Act  *  *  * 

Therefore,  any  selection  to  an 
agency's  governing  body  after  October 
4, 1980,  must  be  made  in  a  manner 
which  complies  with  the  new  selection 
requirements. 

It  is  proposed  that  Part  122  of  42  CFR  be 
amended  in  the  manner  set  forth  below. 

Dated:  November  5, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

Approved:  January  9, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

PART  122— HEALTH  SYSTEMS 
AGENCIES 

1.  Paragraph  (o)  of  §  122.1  is  revised  to 
read  as  follows: 

§  122.1  Definitions 
***** 

(o)  "Provider  of  health  care"  means  an 
individual: 

(1)  Who  is  a  direct  provider  of  healh 
care  (including,  but  not  limited  to,  a 
physician  (doctor  of  medicine  or  doctor 
of  osteopathy),  dentist,  nurse,  podiatrist, 
optometrist,  physician  assistant,  or 
ancillary  personnel  employed  under  the 
supervision  of  a  physician)  in  that  the 
individual’s  primary  current  activity  is 
the  provision  of  health  care  to 
individuals  or  the  administration  of 
facilities  (including,  but  not  limited  to, 
hospitals,  long-term  care  facilities, 
rehabilitation  facilities,  alcohol  and  drug 
abuse  treatment  facilities,  outpatient 
facilities,  and  health  maintenance 
organizations)  in  which  such  are 
provided  and,  when  required  by  State 
law,  the  individual  has  received 
professional  training  in  the  provision  of 


such  care  or  in  such  administration  and 
is  licensed  or  certified  for  such  provision 
or  administration; 

(2)  Who  holds  a  fiduciary  position 
with,  or  has  a  fiduciary  interest  in,  any 
entity  described  in  paragraph  (o)(3)  (ii) 
or  (iv)  of  this  section  other  than  an 
entity  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1954  and 
which  does  not  have  as  its  primary 
purpose  the  delivery  of  health  care,  the 
conduct  of  research,  the  conduct  of 
instruction  for  health  professionals,  or 
the  production  of  drugs  or  articles 
described  in  paragraph  (o)(3)(iii)  of  this 
section. 

(i)  For  purposes  of  this  paragraph,  a 
“fiduciary  position  or  interest”  means  a 
position  or  interest  with  respect  to  such 
entity  that  is  affected  with  the  character 
of  trust,  including  members  of  boards  of 
directors  and  officers,  majority 
shareholders,  agents  and  attorneys. 

(ii)  Notwithstanding  paragraph 
(o)(2)(i)  of  this  section,  an  individual 
shall  not  be  considered  a  provider  of 
health  care  solely  because  the 
individual  is  a  member  of  the  governing 
board  of  one  or  more  entities  described 
in  paragraph  (o)(3)  (ii)  or  (iv)  of  this 
section. 

(3)  Who  receives  (either  directly  or 
through  the  individual's  spouse)  more 
than  one-fifth  of  the  individual’s  gross 
annual  income  from  any  one  or 
combination  of  the  following: 

(i)  Fees  or  other  compensation  for 
research  into  instruction  in  the  provision 
of  health  care; 

(ii)  Entities,  or  associations  or 
organizations  composed  of  entities  or 
individuals,  engaged  in  the  provision  of 
health  care  or  in  research  or  instruction 
in  the  provision  of  health  care; 

(iii)  Producing  or  supplying  drugs  or 
other  articles  for  individuals  or  entities 
for  use  in  the  provision  of  or  in  research 
into  or  instruction  in  the  provision  of 
health  care;  or 

(iv)  Entities,  or  associations  or 
organizations  composed  of  entities  or 
individuals,  engaged  in  producing  drugs 
or  such  other  articles; 

(4)  Who  is  a  member  of  the  immediate 
family  of  an  individual  described  in 
paragraphs  (o)(l),  (2),  or  (3)  of  this 
section.  For  purposes  of  this  paragraph, 
"immediate  family”  includes  only 
parents,  spouse,  children,  and  brothers 
and  sisters  who  reside  in  the  same 
household;  or 

(5)  Who  is  engaged  in  issuing  any 
policy  or  contract  of  individual  or  group 
health  insurance  of  hospital  or  medical 
service  benefits. 

***** 
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2.  Section  122.1  is  amended  by  adding 
the  following  new  paragraph: 
***** 

(v)  “Health  maintenance 
organization”  means  a  public  or  private 
organization,  organized  under  the  laws 
of  any  State,  which — 

(1)  Is  a  qualified  health  maintenance 
organization  under  section  1310(d)  of  the 
Act;  or 

(2) {i)  Provides  or  otherwise  makes 
available  to  enrolled  participants  health 
care  services,  including  at  least  the 
following  basic  health  care  services: 
usual  physician  services, 
hospitalization,  laboratory.  X-ray, 
emergency  and  preventive  services,  and 
out  of  area  coverage:  (ii)  is  compensated 
(except  for  copayments)  for  the 
provision  of  the  basic  health  care 
services  listed  in  paragraph  (v)(2)(i)  to 
enrolled  participants  by  a  payment 
which  is  paid  on  a  periodic  basis 
without  regard  to  the  date  the  health 
care  services  are  provided  and  which  is 
fixed  without  regard  to  the  frequency, 
extent,  or  kind  of  health  service  actually 
provided:  and  (iii)  provides  physicians’ 
services  primarily  (A)  directly  through 
physicians  who  are  either  employees  or 
partners  of  such  organization  or  (B) 
through  arrangements  with  individual 
physicians  or  one  or  more  groups  of 
physicians  (organized  on  a  group 
practice  or  individual  practice  basis). 

3.  Section  122.109  is  revised  to  read  as 
follows: 

§  122.109  Governing  body;  executive  and 
other  committees. 

(a)  General.  (1)  A  health  systems 
agency  which  is  a  public  regional 
planning  body  or  unit  of  a  general 
purpose  local  government  shall,  in 
addition  to  any  other  governing  board, 
appoint  a  governing  body  for  health 
planning  which  meets  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section 
and  which  has  the  responsibilities 
prescribed  in  paragraph  (e)  of  this 
section.  The  members  of  the  governing 
body  for  health  planning  shall  be 
selected  in  accordance  with  paragraph 
(d)  of  this  section. 

(2)  A  health  systems  agency  which  is 
a  nonprofit  private  corporation  (or 
similar  legal  mechanism)  shall  have  a 
governing  body  to  direct  all  its  health 
planning  and  development  activities 
which  meets  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
and  which  has  the  responsibilities 
prescribed  in  paragraph  (e)  of  this 
section.  The  members  of  the  governing 
body  shall  be  selected  in  accordance 
with  paragraph  (d)  of  this  section. 

(b)  Composition.  The  membership  of 
the  governing  body  of  an  agency  shall 
meet  the  following  requirements: 


(1)  Consumer  composition 
requirements.  A  majority  (but  not  more 
than  60  percentum)  of  the  members  shall 
be  residents  of  the  health  service  area 
served  by  the  agency  who  are 
consumers  of  health  care  and  who  are 
not  providers  of  health  care,  and  who 
are  broadly  representative  of  the  health 
service  area.  The  consumer  majority 
must  include  individuals  representing 
the  principal  social,  economic,  linguistic, 
handicapped,  and  racial  populations 
and  geographic  areas  of  the  health 
service  area  and  major  purchasers  of 
health  care  in  the  area. 

(i)  The  purpose  of  the  requirements  of 
this  subparagraph  is  to  ensure  that  each 
health  systems  agency  will  be  governed 
by  a  body  with  a  consumer  majority 
which,  looked  at  as  a  whole,  includes 
and  may  reasonable  be  expected  to 
consider  and  articulate  the  interests  of 
all  segments  of  the  population  of  its 
health  service  area  in  carryng  out  its 
health  planning  functions.  Accordingly, 
while  no  specific  quotas  or  percentages 
of  representation  are  required,  the 
Secretary  must  be  satisfied  that  the 
consumer  majority  of  the  governing 
body  is  broadly  representative  of  the 
entire  population  of  the  area.  In 
particular,  the  following  groups  must  be 
represented  on  the  consumer  majority: 

(A)  Each  identifiable  racial  or 
linguistic  population  group  which 
constitutes  at  least  ten  percent  of  the 
population  of  the  area; 

(B)  Lower,  middle  and  upper  income 
economic  groups: 

(C)  Women: 

(D)  Persons  age  65  and  over;  and 

(E)  The  handicapped,  as  that  term  is 
defined  in  section  504  of  the 
Rehabilitation  Act  of  1973  (see  also 
paragraph  (b)(3)(iv)  of  this  section). 

(ii)  In  order  to  be  considered  a 
representative  of  a  specific  population 
group,  an  individual  must  either  be  a 
member  of  that  group  or  have  been 
selected  as  a  representative  by  an 
organization  composed  primarily  of 
members  of  that  group. 

(iii)  For  purposes  of  this  paragraph, 
"major  purchaser  of  health  care”  means 
an  entity  (including  a  labor  organization 
or  a  business  corporation),  other  than  an 
entity  described  in  paragraph  (b)(2)  of 
this  section,  which  either  directly  or 
indirectly  (such  as  through  the  purchase 
of  group  health  insurance  or  hospital  or 
medical  service  beneftis)  provides 
health  care  for  its  employees,  members, 
or  beneficiaries. 

(2)  Provider  composition 
requirements.  The  remainder  of  the 
members  shall  be  residents  of,  or 
individuals  whose  principal  place  of 
business  is  in,  the  health  service  area 


served  by  the  agency  who  are  providers 
of  health  care  and  who  represent 

(i)  Physicians  (particularly  practicing 
physicians),  dentists,  nurses, 
optometrists,  podiatrists,  physician 
assistants,  and  other  health 
professionals; 

(ii)  Health  care  institutions 
(particularly  hospitals,  long-term  care 
facilities,  rehabilitation  facilities, 
alcohol  and  drug  abuse  treatment 
facilities,  and  health  maintenance 
organizations): 

(iii)  Health  care  insurers; 

(iv)  Health  professional  schools 
(which  include  schools  of  medicine, 
dentistry,  osteopathy,  optometry, 
podiatry,  pharmacy  and  veterinary 
medicine  as  defined  in  section  724(4)  of 
the  Act  and  schools  of  nursing  as 
defined; 

(v)  The  allied  health  professions;  and 

(vi)  Other  providers  of  health  care. 

At  least  one-half  of  the  providers  of 
health  care  who  are  members  of  the 
governing  body  shall  be  direct  providers 
of  health  care,  at  least  one  of  whom 
must  be  a  person  engaged  in  the 
administration  of  a  hospital. 

(3)  Miscellaneous  composition 
requirements.  The  total  membership  as 
described  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  shall: 

(i)  Include  (either  through  consumer  or 
provider  members)  at  least  one  public 
elected  official  and  at  least  one  other 
representative  of  a  unit  of  general 
purpose  local  government  in  the 
agency’s  health  service  area.  To  be 
considered  a  representative  of  a  unit  of 
general  purpose  local  government,  an 
individual  must  be  appointed  by  that 
unit  or  a  combination  of  such  units. 
Where  the  health  service  area  of  the 
agency  includes  an  entire  State,  the 
government  of  that  State  shall  be 
deemed  to  be  a  unit  of  general  purpose 
local  government  for  purposes  of  this 
subsection; 

(ii)  Include  representatives  of  public 
and  private  agencies  in  the  area 
concerned  with  health; 

(iii)  Include  a  percentage  of 
individuals  who  reside  in 
nonmetropolitan  areas  within  the  health 
service  area  that  is  at  least  equal  to  the 
percentage  of  residents  of  the  area  who 
reside  in  nonmetroplitan  areas; 

(iv)  Include  at  least  one  consumer  and 
one  provider  member  who  are 
knowledgeable  about  mental  health 
services.  The  requirement  of  this 
subsection  pertaining  to  consumer 
membership  and  the  requirement  of 
paragraph  (b)(l)(i)(E)  pertaining  to 
representation  of  the  handicapped  may 
not  be  satisfied  by  the  designation  of  a 
single  individual  to  serve  in  both 
capacities; 
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(v)  If  the  agency  serves  an  area  in 
which  there  is  located  one  of  more 
hospitals  or  other  health  care  facilities 
of  the  Veterans  Administration,  include, 
as  a  nonvoting,  ex  officio  member,  an 
individual  whom  the  Chief  Medical 
Director  of  the  Veterans  Administration 
shall  have  designated  for  that  purpose. 

A  member  appointed  under  this 
subsection  shall  not  be  considered  in 
determining  the  number  of  members  of 
the  governing  body  for  purposes  of  the 
numerical  limits  perscribed  by 
paragraph  (c)  of  this  section;  and 

(vi)  If  the  agency  serves  a  health 
service  area  in  which  there  is  located 
one  or  more  health  maintenance 
organizations,  include  at  least  one 
member  who  is  representative  of  such 
organizations.  For  purposes  of  this 
subsection,  a  health  maintenance 
organization  shall  be  considered  to  be 
“located  in”  a  health  service  area  if  (A) 
more  of  the  HMO’s  enrollees  reside  in 
the  area  than  in  any  other  health  service 
area,  or  (B)  a  health  service  delivery 
facility  owned  or  operated  by  the 
organization  is  located  in  the  area,  or 
(C)  a  substantial  number  of  area 
residents  are  enrollees  of  a  health 
maintenance  organization. 

(c)  Number  of  members.  The 
governing  body  must  be  composed  of 
not  less  than  10  members  or  more  than 
30  members,  except  that  the  number  of 
members  may  exceed  30  where  the 
governing  body  has,  in  accordance  with 
its  Articles  of  Incorporation  or  bylaws 
(or  in  the  case  of  a  public  regional 
planning  body  or  single  unit  of  general 
purpose  local  government,  its  charter, 
authorizing  statute,  ordinance  or 
executive  order,  or  any  rules  or 
regulations  governing  its  internal 
management),  established  an  executive 
committee  which  meets  the 
requirements  of  paragraph  (g)(1)  of  this 
section. 

(d)  Selection  of  members.  Each  health 
systems  agency  must  establish  a  process 
for  the  selection  of  the  members  of  its 
governing  body  (or,  in  the  case  of  a 
public  regional  planning  body  or  unit  of 
general  purpose  local  government,  its 
governing  body  for  health  planning) 
which  process  is  designed  to  ensure  that 
the  membership  meets  the  requirements 
of  paragraph  (b)  of  this  section,  that 
there  is  the  opportunity  for  broad 
participation  in  the  process  by  the 
residents  of  the  health  service  area  of 
the  agency,  and  that  the  participation  of 
the  residents  will  be  encouraged  and 
facilitated.  In  addition,  agencies  must 
allow  for  public  participation  and 
comment  in  the  development  of  the 
process. 

(1)  Each  health  systems  agency  must 
make  public  the  process  established 


under  this  paragraph,  and  shall  report  it 
to  the  Secretary  at  a  time  and  in  a  form 
and  manner  prescribed  by  the  Secretary. 

(2) (i)  The  process  must  provide  for  the 
selection  of  at  least  one-half  of  the 
members  of  the  governing  body  by  other 
than  the  existing  governing  body.  This 
requirement  shall  apply  to  the  total 
membership  of  the  governing  body  and 
to  the  annual  turnover  in  governing 
body  members. 

(ii)  The  process  must  provide  for  the 
selection  of  at  least  one-half  the 
consumer  members  and  one-half  the 
provider  members  of  the  governing  body 
by  other  than  the  existing  governing 
body.  This  requirement  shall  apply  to 
the  total  membership  of  the  governing 
body  but  not  necessarily  to  the  annual 
turnover  in  governing  body  members. 

(3)  Where  the  selection  process 
involves  an  election  which  is  open  to  the 
general  public,  the  process  (i)  must  be 
designed  so  as  to  ensure  that  the 
election  will  be  conducted  fairly  and  (ii) 
must  provide  that  only  consumers  will 
vote  for  consumers  and  only  providers 
will  vote  for  providers.  The  election 
must  be  held  in  a  place  or  places 
reasonably  accessible  to  persons 
eligible  to  vote. 

(4)  Where  local  elected  or  other 
officials  make  the  final  selection  of 
members,  the  process  must  provide  for, 
encourage  and  facilitate  broad 
participation  by  the  residents  of  the  area 
in  the  nomination  of  candidates  for  such 
selection. 

(5)  Where  a  health  systems  agency  is 
a  membership  corporation  or 
association  or  other  similar  membership 
organization  whose  governing  body 
members  are  selected  solely  from  among 
the  membership  of  the  organization, 
such  membership  must  be  unlimited  and 
open  to  all  residents  of  the  area  at  no 
more  than  a  nominal  membership  fee.  In 
any  case  where  the  corporation  selects 
governing  body  members  and  if 
consumers  do  not  comprise  a  majority  of 
the  membership  of  the  organization,  its 
bylaws  must  (i)  require  that  the 
membership  appoint  a  committee  with  a 
consumer  majority  which  is  empowered 
to  select  governing  body  members,  or  (ii) 
prohibit  consumer  members  of  the 
organization  from  voting  for  provider 
members  of  the  governing  body  and 
provider  members  of  the  organization 
from  voting  for  consumer  members  of 
that  body,  or  (iii)  provide  another 
method  approved  by  the  secretary  to 
ensure  that  consumers  will  cast  a 
majority  of  the  votes  in  the  selection  of 
governing  body  members. 

(0)  The  process  must  prohibit  the 
selection  as  a  governing  body  member 
of  any  individual  who  is  a  member  of 


the  governing  body  of  another  health 
systems  agency. 

(7)  Where  a  subarea  advisory  council 
established  under  section  1512(c)  of  the 
Act  is  authorized  to  select  or  selects  one 
or  more  members  of  the  governing  body, 
the  members  of  the  council  must  be 
selected  in  accordance  with  the 
requirements  of  section  1512(b)(3)(D)  of 
the  Act. 

(8)  If  the  process  for  the  selection  of 
governing  body  members  by  other  than 
governing  body  members  involves  a 
nominating  committee,  a  majority  of  the 
members  of  the  nominating  committee 
must  be  individuals  who  are  not 
governing  body  members. 

(9)  The  process  must  provide  for  the 
expeditious  filling  of  governing  body 
vacancies.  Where  the  selection  process 
includes  appointments  by  officials  or 
groups  other  than  the  governing  body, 
the  process  must  specify  the  maximum 
length  of  time  available  to  make  the 
appointment  following  a  vacancy,  and 
the  procedure  the  agency  will  follow  if 
the  position  remains  vacant  beyond  that 
time. 

(10)  The  process  must  include  a 
provision  for  challenging  whether  the 
Agency  used  its  adopted  procedures  in 
the  selection  of  any  member. 

(e)  Responsibilities  and  authority.  (1) 
The  governing  body  of  a  health  systems 
agency  shall: 

(i)  Be  responsible  for  the  internal 
affairs  of  the  agency,  including  matters 
relating  to  the  staff  of  the  agency  and 
the  agency’s  budget,  except  that  the 
governing  body  for  health  planning  of  an 
agency  which  is  a  public  regional 
planning  body  or  unit  of  general  purpose 
local  government  shall  not  be 
responsible  for  the  establishment  of 
personnel  rules  and  practices  for  the 
staff  of  the  agency  or  for  the  agency’s 
budget  unless  authorized  by  the 
planning  body  or  unit  of  government; 

(11)  Be  responsible  for  the  adoption  of 
procedures  and  criteria,  developed  and 
published  under  section  1532  of  the  Act 
and  applicable  regulations  of  the 
Secretary,  to  be  utilized  in  the  agency’s 
performance  of  its  functions  under 
section  1513(e),  (f)  and  (g)  of  the  Act; 

(iii)  Be  responsible  for  issuing  an 
annual  report  concerning  the  activities 
of  the  agency  in  accordance  with  ' 

§  122.115  of  this  subpart;  and 

(iv)  Have  the  exclusive  authority  to 
perform  the  functions  described  in 
section  1513  of  the  Act  and  the  agency's 
designation  agreement  entered  into  in 
accordance  with  §  122.106  or  §  122.107 
of  this  subpart.  For  such  purposes  the 
term  “exclusive”  as  it  applies  to  the  role 
of  the  governing  body  means  that  the 
governing  body  shall  have  the  sole, 
undivided  authority  to  act  for  the  agency 
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in  performing  those  functions  subject  to 
the  provisions  of  paragraph  (g)(1)  of  this 
section  relating  to  the  delegation  of 
functions  to  an  executive  committee; 
Provided,  that 

(A)  the  public  regional  planning  body 
or  single  unit  of  general  purpose  local 
government  may  establish  procedures 
not  inconsistent  with  the  requirements 
of  this  part  for  the  functioning  of  the 
agency,  including  an  opportunity  to 
comment  on  any  action  proposed  by  the 
governing  body  in  the  performance  of  its 
functions; 

(B)  the  public  regional  planning  body 
or  single  unit  of  general  purpose  local 
government  must  be  given  the 
opportunity  to  comment  on  the  health 
systems  plan  and  the  annual 
implementation  plan,  and  to  propose 
additions  to  and  other  revisions  to  those 
plans,  prior  to  their  establishment;  and 

(C)  any  public  regional  planning  body 
or  single  unit  of  general  purpose  local 
government  which  was  designated  as  a 
health  systems  agency  before  January  1, 
1979,  is  authorized  to  approve  or 
disapprove  the  health  systems  plan  and 
annual  implementation  plan.  No  plan 
which  has  been  disapproved  by  such 
body  or  unit  may  be  considered 
established. 

(2)  The  public  regional  planning  body 
or  single  unit  of  general  purpose  local 
government  may  establish  rules  and 
regulations  not  inconsistent  with  the  Act 
and  the  regulations  of  this  part  for  the 
exercise  of  the  responsibilities 
described  in  paragraph  (d)(1)  of  this 
section  by  the  governing  body. 

(f)  Meetings  and  conduct  of  business. 
The  governing  body  shall: 

(1)  Meet  at  least  once  in  each 
calendar  quarter  of  a  year  and  shall 
meet  at  least  two  additional  times  in  a 
year  unless  its  executive  committee,  if 
any,  meets  at  least  twice  in  that  year; 

(2)  Act  only  by  vote  of  a  majority  of 
its  members  present  and  voting  at  a 
meeting  called  upon  adequate  notice  to 
all  its  members  and  at  which  a  quorum, 
which  shall  be  not  less  than  one-half  of 
its  members,  is  in  attendance; 

(3)  Hold  in  public  all  meetings  to 
conduct  the  business  of  the  agency 
(other  than  any  part  of  a  meeting  in 
which  it  is  likely,  as  determined  by  the 
governing  body,  that  information 
respecting  the  performance  or 
remuneration  of  an  an  employee  of  the 
agency  will  be  disclosed  and  such  a 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  of  the  employee  or  that 
information  relating  to  the  agency's 
participation  in  a  judicial  proceeding 
will  be  disclosed)  and  give  adequate 
notice  to  the  public  of  such  meetings  (as 
required  by  the  agency’s  Articles  of 


Incorporation  or  bylaws  or,  in  the  case 
of  a  public  entity,  its  charter,  authorizing 
statute,  ordinance,  or  executive  order  or 
any  rules  or  regulations  for  internal 
management);  and 

(4)  Make  its  data  and  records 
available  to  the  public  in  accordance 
with  the  requirements  of  §  122.114  of 
this  subpart.  “Data  and  records”  do  not 
include  records  or  data  respecting  the 
performance  or  remuneration  of  an 
employee  the  disclosure  of  which  would 
be  clearly  unwarranted  invasion  of  the 
personal  privacy  of  the  employee  or 
records  or  data  of  the  agency  relating  to 
its  participation  in  a  judicial  proceeding. 

(5)  Reimburse  (or  when  appropriate 
make  advances  to)  its  members  for  their 
reasonable  costs  incurred  in  attending 
meetings  of  the  governing  body  and 
performing  any  other  duties  and 
functions  of  the  health  systems  agency. 
For  purposes  of  this  paragraph, 
“reasonable  costs”  includes  expenses 
for  travel,  meals,  and  child  care  and 
may,  at  the  option  of  the  agency,  include 
wages  lost  by  low-income  members. 

(g)  Executive  committee; 
subcommittees  and  advisory 
committees.  (1)  Executive  committee,  (i) 
A  governing  body  whose  membership 
exceeds  30  shall  establish  an  executive 
committee  of  its  members,  which  shall 
consist  of  not  less  than  10  or  more  than 
30  members,  shall  be  composed  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  section,  and  shall 
be  delegated  the  authority  to  take  such 
action  as  the  governing  body  is 
authorized  to  take  except  that  the 
executive  committee  shall  not  be 
delegated  the  authority  (A)  to  take 
action  with  respect  to  the  agency’s 
Articles  of  Incorporation  or  bylaws  or, 
in  the  case  of  an  agency  which  is  a 
public  regional  planning  body  or  single 
unit  of  general  purpose  local 
government,  its  charter,  authorizing 
statute,  ordinance,  or  executive  order 
and  any  internal  rules  or  regulations 
which  govern  its  operations;  or  (B)  to 
establish  or  amend  the  health  systems 
plan  and  annual  implementation  plan 
required  by  section  1513(b)  (2)  and  (3)  of 
the  Act. 

(ii)  A  governing  body  whose 
membership  is  30  or  less  may  establish 
an  executive  committee  of  not  less  than 
10  of  its  members.  Any  such  committee 
must  be  composed  in  accordance  with 
the  requirements  of  paragraph  (b)  of  this 
section,  and  may  be  delegated  authority 
in  accordance  with  subsection  (i)  above. 

(iii)  A  governing  body  may  itself 
perform  any  function  or  activity  the 
authority  for  which  it  has  delegated  to 
an  executive  committee. 

(iv)  The  members  of  the  executive 
committee  shall  be  selected  by  the 


governing  body  from  among  its 
members;  Provided,  that  either  (A)  the 
HSA  must  develop  a  procedure  which 
requires  that  a  majority  of  the 
individuals  present  and  eligible  to  vote 
for  the  selection  of  each  consumer  and 
provider  to  be  named  to  the  executive 
committee  must  be  consumers,  or  (B) 
only  consumer  members  of  the 
governing  body  may  participate  in  the 
selection  of  consumer  members  of  the 
executive  committee,  and  only  provider 
members  of  the  governing  body  may 
participate  in  the  selection  of  provider 
members  of  the  executive  committee. 

(v)  The  executive  committee  shall 
conduct  itself  in  accordance  with  the 
requirements  of  paragraph  (f)  (2)  and  (3) 
of  this  section. 

(2)  Committees,  subcommittees,  and 
advisory  groups,  (i)  Where  in  the 
exercise  of  its  functions  the  governing 
body  or  exectutive  committee  appoints  a 
committee,  subcommittee,  or  an 
advisory  group,  appointments  to  that 
committee,  subcommittee  or  group  shall, 
to  the  extent  practicable,  be  made  in 
such  a  manner  as  to  provide  that  the 
representation  on  the  committee, 
subcommittee  or  group  meets  the 
composition  requirements  of  paragraph 
(b)  of  this  section;  Provided,  that  a 
majority  of  the  membership  of  each  such 
committee,  subcommittee  and  advisory 
group  must  be  consumers  of  health  care. 

(ii)  Committees,  subcommittees  and 
advisory  groups  shall  conduct 
themselves  in  accordance  with  the 
requirements  of  paragraphs  (f)  (2)  and 

(3)  of  this  section. 

(h)  Data  and  information.  The  health 
systems  agency  shall  provide  to  the 
Secretary  such  data  and  information  as 
the  Secretary  may  require  relating  to 
compliance  with  the  requirements  of  this 
section,  including  the  following: 

(1)  Income,  racial  and  other  pertinent 
characteristics  of  consumer  members  of 
the  governing  body  and  executive 
committee.  In  addition,  the  health 
systems  agency  shall  collect  such  data 
for  consumer  members  of  subarea 
advisory  councils  and  committees, 
subcommittees  and  advisory  groups 
appointed  by  the  governing  body  or 
executive  committee,  and  shall  retain  it 
at  the  health  systems  agency  to  be  made 
available  to  the  Secretary  upon  request. 

(2)  In  the  case  of  provider  members, 
information  on  their  occupations  and 
affiliations  and  other  pertinent 
characteristics  which  form  the  basis  for 
their  membership.  In  addition,  the  health 
systems  agency  shall  collect  such  data 
for  provider  members  of  subarea 
advisory  councils  and  committees, 
subcommittees  and  advisory  groups 
appointed  by  the  governing  body  or 
executive  committee,  and  shall  retain  it 
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at  the  health  systems  agency  to  be  made 
available  to  the  Secretary  upon  request. 

(3)  Quantitative  information 
supporting  the  health  systems  agency’s 
determination  of  the  demographic 
characteristics  of  the  population  in  its 
health  service  area. 

(4)  The  process  of  selection  of 
members  of  the  governing  body, 
executive  committee,  subcommittees, 
advisory  groups,  and  subarea  advisory 
councils. 

[FR  Doc.  81-2154  Filed  1-21-81;  8:45  am] 
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